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BOT is an English abbreviation term where the letter B refers to the
word ‘Build’, the letter O refers to the word ‘Operate’ and the letter
T refers to the word ‘Transfer’.
BOT is a financing scheme entrusted by the government to other
companies to set up a specific project using its own expenses
where the beneficial ownership remains in the possession of the
project company for a particular duration before the project is
returned to the government. During the tenure, the responsibility
of operating and managing the project is borne by the company in
consideration of rentals and fees for services it acquires.
Ahmad Muhammad, Ahmad Bukhait, “Tatbiq ‘aqd al-bina wa al-tasyghil wa al i’adah (BOT) fi ta’mir al awqaf wa almarafiq al-‘ammah”, (paper presentation, United Arab Emirates, 2009), p14.



-BOT is a new contract applied in constructing private and public
infrastructure.
- Means of financing and operating costly project in developing
countries.
-Recently it is applied in some waqf institutions in developing
waqf property as it has capability to enhance it for the public
benefits.
- The study examines the current practices of this contract
particularly in MAIWP with reference to the contract applied in
terms of its compliance with the principle of Shariah.
- The study aims at identifying the Shariah issues during the
implementation of BOT and look into its general idea, concept,
structure and operation.



Waqf (Endowment) is a philanthropic act where

normally the donor will donate his immovable property
for charitable purposes. According to the majority of
jurist the legal ownership is transferred from him and
should be suspended for the right of beneficiaries as well
as for the ongoing charitable and the religious purposes
whether it is required by the waqif (founder) or not. As
such the waqf land cannot be sold or transferred to
other party.









The need to develop waqf land is indicated in Quranic verses
which encourage wealth creation and preservation. (eg.
Quran, 67: 15 )
“It is He who made the earth tame for you - so walk
among its slopes and eat of His provision - and to
Him is the resurrection.”
This command is also applied to waqf asset. From that basis, it
is important to conserve the waqf property and to avoid all
the misdeeds that will lead to eradication of its usufruct.
The ongoing charity will be increased only through
developing waqf property thereby proving that the expansion
of utilization of the waqf assets is an obligation in no doubt
and become certain as it conforms to the Shariah ruling.



The waqf land that is developed by MAIWP is the
land of lots 168 and 169 (52,796 square feet or 1.2
acres) at Jalan Perak, Kuala Lumpur. The waqf was
made by a Muslim philanthropy Ahmad Dawjee
Dadabhoy.
MAIWP is currently undertaking a significant
endeavor to develop these waqf land using the BOT
contract on a project known as Menara MAIWP
(MAIWP Tower) which is now under construction
and is expected to be accomplished in May 2011.



The development of this waqf land through the BOT
contract involves several parties and each of them has
their own responsibilities. These parties include the
MAIWP itself, Lembaga Tabung Haji (LTH) and TH
Technologies Sdn. Bhd (LTH’s subsidiary company).
FIRST PARTY: MAIWP
1) MAIWP gives a concession to a consortium or project
company, LTH through a Concession Agreement.
2) This concession allows the LTH to construct the
project and operate it for a certain duration (25 years).
3) After the end of this concession period, the project is
transferred to MAIWP together with the waqf land.



SECOND PARTY: LTH
1) LTH is given the rights to utilize the

usufruct of the building for 25 years as a
payment in return of the construction.

2) LTH will then subcontract the performance of the

project work to the third party, TH Technologies
Sdn. Bhd. to construct the building through the
concept of wakala.



3) LTH operates the project and gain revenues to
compensate the construction costs and also to derive
some profits.
4) LTH then, sub leases the building to the lessee
Bank Islam Malaysia Bhd and TH Technologies Sdn.
Bhd. to run and operate their own business.
5) LTH would earn rental payments which would in
turn be used to pay MAIWP



THIRD PARTY: TH TECHNOLOGIES SDN. BHD
1) It is the constructor of the project appointed by LTH
through construction agreement.
2) This company is obliged to construct the project within the
stipulated period (46 months). The project was estimated to
cost RM151 million.

3) It borne a completion risk
* As a result of the entire project, MAIWP will obtain
approximately RM56.6 millions as the lease payment of 25
years at the end of the concession period, together with the
land and the project which value is then estimated to reach
about RM600 million . (Mohd Hanif bin Salim, intervewed by Saidatolakma
bt Mohd Yunus, (7th floor, PERKIM Building, No. 150, Jalan Ipoh, Kuala Lumpur, 2nd
April 2010).
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Diagram 2: The Structure of BOT contract applied by
MAIWP
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undergo the next stage.
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1)It can be based on the legal maxim : “Al-asl fi al-

ashya’ al-ibahah”, which means the original rule for
everything is permissibility.



2) The legitimacy can be based on the concept of
general permissibility “adding a new contract is
permissible under the freedom of contract but it
must be compliant with Usul Shariah” -Ahmad
Bukhait.



3) Hadith. The Prophet Muhammad is reported to
have said: “Every stipulation in a contract is lawful
among the Muslims except one which declares
forbidden what is allowed or allows what is
forbidden”. (Sahih Muslim, Kitab al shurut, Hadith
No. 2876)



4) Masalih al mursalah (public interest). The BOT
contract is applied in the development of waqf property
with the purpose to gain ceaseless benefits and returns
for the beneficiaries and other people. It also prevents
the waqf property from idleness that might bring
damages to the property itself.

5) The application of BOT can be claimed as valid since
it is a combination of permissible contracts for example
lease (ijarah )and construction (istisna’ ).
.

1)

2)



Is it permissible to consider the non existent usufruct
to compensate the cost of istisna’?

Some argue that, the price (thaman) in istisna’ should
be in the form of mal ( something which has value). Is
manfa’ah mal?
3) If the manfaah (usufruct) is permissible to be the
price in BOT transaction, could one ensure the
manfaah (usufruct) will be the same amount with the
estimated construction cost?

4)



In the practice of BOT, the constructor or
manufacturer who is responsible for operating the
project intends to receive the financial resources from
the fees imposed on those tenants. However, the total
amount of fees derived from the consumers is
unknown during the contract. This situation will lead
to ambiguity (gharar) in the contract.
Al Usmani, Muhd Taqi, ‘Uqud al bina’ wa al-tasyghil wa naql almilkiah min an nahiah al-Syar’iah , p10.



5) It is assumed that the concept of Build, Operate and
Transfer (BOT) contract resembles Bai’ al inah .
According to the majority of Islamic jurists (Maliki,
Hambali and Hanafi), Bai’ al inah is not permissible
because it is the zari’ah (way) or hiyal (legal trick) to
legitimize the practice of riba (usury).

6) Other than bay’ al inah, BOT is considered to have a
similarity with bai’ al wafa’ because the buyer is not
allowed to sell the asset to the other parties.



7) As in the application of BOT, the first company

i.e government gives the beneficial ownership of
manfaah (usufruct) to the project company after
the completion of construction. However the
question about its legality is raised. Is the
ownership of usufruct (beneficial ownership)
recognized by Shariah?

8) What is the position of the BOT in a case of
default? What happen to the collateral if it is of
the waqf estates?





9) BOT contract is a combination of a number of contracts like
construction (istisna), lease (ijarah), sublease, loan/financing etc.
There are Shariah rules pertaining to combining a contract which
should be observed.

The combination of contracts is permissible if all the contracts
combined are legal upon any basis and there are no elements of
gharar (uncertainty), contradictions of the natures and
consequences of the cortact, no harmful consequences to the
contracting parties and it should not be a trick to cover up usury
(riba).
(Shari’a Standards, Accounting and Auditing Organization for
Islamic Financial Institution, (AAOIFI) 2003, p.459).





11) The presence of Shariah Supervision. BOT
structures, contracts and operations must be
supervised by Shariah Committees or their executive
officers to make sure that there is no Shariah
violations. Shariah compliance status is important to
maintain the reputation, for the blessings of God, the
rights of the Muslim investors (in this case Tabung
Haji depositors) and to avoid purification of
illegitimate income.

1) Under BOT scheme, public and private parties will collectively
combine their efforts together for the development. In our study
the waqf institution is administered by a government body
(MAWIP), and the Tabung Haji is the contractor who will construct
the high rise building in the capital of Malaysia, operate it and
finally transfers the beneficial ownership to MAWIP.
2) BOT in general has been recognized as a mode of financing a
construction projects by Islamic Fiqh Acedamy provided it meets
certain terms and conditions required by Shariah.





3) BOT could be an alternative solution for
the shortage of resources in financing the
waqf property.
4. Waqf property should not be abandoned;
its development will generate more revenue
which will be utilized for the benefits of the
recipients of waqf or for any charitable
purposes. This is in lines with the intention of
the philanthropists who initiated the
endowment.





5) In Islam waqf is treated as trust, as such the
privileges of waqf property should always be
preserved and protected. The relevant authority
should ensure that the development project is
free from manipulation, mismanagement and
corruption which may defeat the very noble
purpose of waqf.
6. The whole structure of project financing must
be Shariah compliant. As such the product
concept, its structure, legal documentations and
operation need to get approval from respective
Shariah advisory board. The board will also be
responsible to supervise the progress of the
project until the end of the tenure.
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